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OPINION AND ORDER

HODGES, Judge.

Thisisanactionfor breach of contract. Plaintiff clamsthat the United States Defense Commissary
Agencydid not useitsbest effortsto assist FinPoint in promoting its government-licensed couponprogram.
The parties filed crossmotions for summary judgment and defendant filed a counterclam for unpaid
roydties. The meaning of “best efforts’ as used in the License Agreement controls this case. We grant

defendant’ s motion for summary judgment and enter judgment for defendant on its counterclam.



I. SUMMARY
A.

TheDepartment of Defense operates commissariesfor military personnel and their familiesthrough
the Defense Commissary Agency, sometimes known as DeCA. See 32 C.F.R § 383a. The Agency’s
misson is to “[p]rovide an efficdent and effective worldwide system of commissaries for the resae of
groceries and household suppliesat the lowest practica price (congstent with qudity) to members of the
Military Services, their families, and other authorized patrons, while maintaining high sandards of qudity,
facilities, products and service.” 32 CF.R. §383a.3.!

Commissariesdiffer little fromaviliangrocery storesor supermarkets except for their lower prices.
See 10 U.S.C. § 2486(a) (dating that commissaries sdll merchandise Smilar to that sold in commercia
grocery stores). Federd law requiresthat commissaries provide consstently low prices, currently cost plus
five percent. 10U.S.C. 88 2486(c)-(d). Thefive percent markup coversthe cost of building new facilities
and maintaining current ones. DeCA manages 281 commissaries for military personnel and retirees, and
thar families A family of four saves more than $2400 per year on an average of thirty percent lower prices
at commissaries. See Vison Statement of the Defense Commissary Agency, Defendant’ s Appendix p.
648. Commissaries*enhancethe qudity of lifefor America smilitary and their families. . . . [and] hepthe
United States recruit and keep the best and brightest men and women inthe service of their country.” 1d.

DeCA advertised in a January 1999 industry magazine for “energetic, innovative and aggressve

companies to develop, implement and maintain high qudity professond in-store advertisng programs

! Section 383a.4 describes the organization of the Defense Commissary Agency. The
responshilities and functions of the Agency are listed at section 383a.5.
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[induding] coupondispensersor advertisements on checkout order dividers.” Fantiff AinPoint responded
to DeCA'’ s advertisement with a proposd to print manufacturers coupons on the reverse side of register
tapes for government commissaries. PinPoint had been in the marketing bus ness since 1995, focusing on
sdling advertisng on cash regigter tapes. Plaintiff agreed to pay alicensefeeto the Agency andto provide
the register tapes a no cost. The coupon program wasto require very litle adminigtrative support from
the Government.

The Government accepted PinPoint’ s offer and the partiesentered atwo-year License Agreemen.
The Agreement granted plaintiff alicenseto print register tape coupons for government commissariesworld
wide. Paintiff could renew the license for two years. It could terminate the program upon sixty-days
notice if it could not sdll at least fifty percent of available couponspace. DeCA and PinPoint inaugurated
the Register Tape Coupon Program on September 1, 2000.3

B.

Pantiff clamsthat defendant breached the License Agreement by refusing to use its best efforts
as required by the contract. PinPoint asked defendant to take various actions to promote the Coupon
Program but DeCA did not think that some were appropriate for the Government to undertake. The
parties could not agree fully on measures that DeCA should take to support plantiff’ sProgram during the
termof the License Agreement. Nevertheless, PinPoint asked the Contracting Officer inNovember 2001

to extend its license for another two years. The Contracting Officer urged PinPoint to decide whether it

2 PinPoint stated that the Register Tape Coupon Program was “virtudly turnkey from
[DeCA’g] adminidirative perspective.”

3 The Coupon Program was delayed for two months because plaintiff had been unable
to sdl sufficient space on the register tapes.



was willing to conduct an extension of the Coupon Program ondefendant’ sterms. That is, he wanted an
understanding from PinPoint that DeCA hed fulfilled its obligations under the License Agreement.
C.
Pantiff contends that defendant’ s marketing strategy undermined FinPoint’s Coupon Program.
DeCA used bothHigh-Low and Everyday Low Price or EDLP drategies during the license period. The
effect of an EDLP drategy can be that vendors may have less money available for advertisng. The
Coupon Program was a form of advertiang, so plantiff beieves that DeCA’s use of EDLP meant the
possibility of less participation by vendors in plaintiff’ s Program.
D.
The partieshdd amegting to address PinPoint’ s concerns in early February 2002. Flantiff wrote
DeCA after the meeting to suggest effortsthat defendant could maketo improve the Program. TheAgency
agreed to severd of these requests but felt that some effortswould violate ethics regulations gpplicable to
DeCA and to government employees generdly.*
Defendant’ s Executive Director for Operations and Product Support recommended that DeCA
not renew the Coupon Program with FinPoint. The Contracting Officer agreed and notified PinPoint in

March 2002 that it would not renew the Program.®> PinPoint filed a clam with the Contracting Officer on

“ See, e0., 5 CF.R. § 2635.702(c) (“An employee shal not use or permit the use of his
Government position or title or any authority associated with his public office to endorse any product,
service or enterprise .. . . ."); see dso DOD 5500.7-R 8§ 3-209 (“Endorsement of anon-federal ertity,
event, product, service, or enterprise, may be nather stated nor implied by DoD or DoD employeesinthar
officid capacitiesand titles. . . may not be used to suggest official endorsement or preferentia trestment
of any non-Federa entity ....").

°> DeCA terminated the contract pursuant to Paragraph 9 of the License Agreement: “This
Agreement shdl be for aterm of two (2) years, commencing on the date the agreement is Sgned by
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April 11, 2002 and the Contracting Officer has not responded. See41 U.S.C. § 605(c)(5). This Court
has jurisdiction pursuant to 41 U.S.C. § 609(a).
E
The parties filed crossmotions for summary judgment. Summary judgment is proper “if the
pleadings, depositions, answersto interrogatories, and admissons onfile together withthe affidavits, if any,
show that thereis no genuine issue as to any materia fact and that the moving party is entitled to judgment
asamatter of law.” RCFC 56(c). The parties do not dispute any factual issues necessary for the court

to rule whether defendant made its best efforts to assist plaintiff.° See Anderson v. Liberty Lobby. Inc.,

477 U.S. 242, 247-48 (1986); Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed.

Cir. 1987) (citations omitted).

The parties agree that summary judgment is the proper vehicle for resolving thiscase. This does
not relieve the court of the need to assess the Record to insure that genuine or materid facts are not in
dispute. Cross-motions for summary judgment cal upon the court to evauate each party's motion on its
own merit, taking care to draw dl reasonable inferences againgt the party whose motion is under

congderation. DeMarini Sports, Inc. v. Worth, Inc., 239 F.3d 1314, 1322 (Fed. Cir. 2000) (citations

omitted); Gart v. Logitech, Inc., 254 F.3d 1334, 1338-39 (Fed. Cir. 2001) (citations omitted). Summary

both parties, and may be renewable for an additiona two-year period.”

® Counsd agree that the test of best effortsin this caseis alegd issue and that no materia
factud issues arein dispute. Defendant’ scounsd stated, “1 agreewith [plaintiff’ scounsd] that thereredly
isn't muchdispute asto what the partieshave done.. . . . Theissueisredly alegd questionasto. . . what
precisdy the terms of the agreement are.” Faintiff’scounsd made asmilar assartion: “ Our postionisthat
the government didn’t useitsbest efforts, and [that is] aquestionof law. Thereisnored dispute over what
efforts the DeCA people used.” See Transcript of Hearing, May 6, 2003, page 9, lines 21-25, and page
12, lines 8-12.



judgment is proper when “there is an absence of evidence to support the non-moving party’s case.”

Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

[I. FACTS
A.

DeCA and FinPoint began performanceunder the License Agreement onSeptember 1, 2000. The
parties delayed the Programfor two months because PinPoint had been unable to sdll sufficent advertisng
space on the register tapes. PinPoint could have terminated the License Agreement then, but chose not
to.’

FinPoint was respongble for dl costs of operating and mantaning the Register Tape Coupon
Program. Defendant’s respongbility under the License Agreement was to “use its best efforts to assst
FPinPoint in the development and implementation” of plaintiff’s advertiang sdes program. DeCA’s duties
were to asss PinPoint in areasincluding but not limited to the following:

(8 Promote PinPoint’ s register tape program,

(b) Provide PinPoint with DeCA promotional schedules complete with vendor

program participation informeation;

(c) Provide PinPoint alisting of current DeCA commissaries (Appendix A);

(d) Provide PinPoint with an updated list of dl buyers and merchandise personnd by

department (name and phone number), as available;

(e) Integrate PinPoint Regigter tape coupon program to DeCA Internet web Sites, as
appropriate;

(f) Coordinate DeCA promotions with vendor advertisng and marketing

programs,

(9) Notify PinPoint in writing of any daims or damages,

" The License Agreement Sates: “ This agreement may be terminated if PinPoint is unable to
obtain enough vendors to purchase a least fifty (50) percent of the coupons available under the
program. In such case, PinPoint shall notify DeCA inwriting at least Sixty (60) days prior to
termination.” License Agreement, Paragraph 9.



(h) Provide RinPoint a Letter of Authorization for distribution to Store Directors.
License Agreement, Paragraph 5.

The parties discussed the types of support that defendant could provide within ethical rules and
regulations that apply to the Department of Defense and to government employees generdly. Thoughthey
could not agree on some of theseissues, plantiff asked the Contracting Officer to extend PinPoint’ slicense
in November 2001. This was more than ayear after the parties began performance of the Agreement.
The Contracting Officer wanted to be sure that plaintiff understood DeCA’ sdutiesand itslimitations under
the Agreement. Hewanted an agreement with plaintiff concerning the parties obligations before extending
the License. The Contracting Officer urged PinPoint in January 2002 to consider whether it really wanted
atwo-year extenson.

The parties hdd meetings in January and February 2002 to address PinPoint’s concerns. DeCA
asked PinPoint to specify its position in writing. PinPoint sent a letter to defendant, dated February 14,
2002. The letter expressed satisfaction that the parties had exhibited “a new spirit of cooperation” and
specified nine efforts that “ DeCA can undertake to promote the Register Tape Coupon Program.” These
effortsinduded issuing a new Notice to Trade to remind vendors of DeCA'’ s licensed media programs,
issuingapressrelease to announce DeCA'’ sextensonof the Register Tape Coupon Program; and directing
the commissaries’ buyersto ask suppliers to describe their promotiond effortsinsupport of their product.
PinPoint also wanted DeCA to direct itsbuyersto recommend that suppliers participate in licensed media
programs and to provide brochures that suppliers could use to show their interest in such programs.

Mr. Vitikacswas DeCA'’ s Executive Director for Operations and Product Support. He assessed

PinPoint’s nine proposds in a February 25 Memorandum and considered only three to be appropriate.



Mr. Vitikacsfound the remainder to be impractical or inconsstent with ethica regulations towhichDeCA
buyers are subject. For example, plaintiff’s February 14 letter asked defendant to amend Notice to the
Trade 99-42.8 PinPoint’ spurposewasto “includethe Register Tape Coupon Programin published DeCA
sdesplans” Such an amendment would enable DeCA to audit coupon distribution.

Thiswasthe same Noticeto the Trade that the parties had discussed the previous November. The
Contracting Officer had rgected reped or amendment of this NTT in aNovember 15 letter to PinPoint.
He had stated that DeCA could not amend the Notice to the Trade because it “reflects a promotiona
process matrix that supportsthe main drategic objective of this Agency. Our firdt priority isto deliver the
best possible price to dl customers.”®

Mr. Vitikacs echoed this policy in his February 25 Memorandum:

DeCA consders coupon efforts an enhancement to the promotiond offer however wewill
not attempt to directly assessther price point impact. Regardless of Pinpoint’s view that

8 Notice to the Trade 99-42 wasissued on August 31, 1999. Its purpose wasto
“clarify therole of couponsin the Defense Commissary Agency’s promotiona evauation process.”
The Notice discussed the importance of coupon programs to commissary customers, then added, “the
coupon can be a powerful sae inducer when combined with the overdl advertisng campaign. Our
promotiona selection process has recognized this fact in a number of ways over the years. At timeswe
have even attempted to quantify their worth by representing a portion of the coupons facevadue asa
price reduction. Unfortunately, the methods of coupon delivery are now o varied, and potentid
redemption rates so imprecise that thisis no longer a practical gpproach. Beginning immediatdly,
DeCA category managers will consider couponing efforts as an enhancement to the promotiona offer
and not attempt to directly assess their price point impact. Published DeCA sdes plans will no longer
announce grocery coupons directly, concentrating instead on the Voluntary Price Reduction (VPR)
offer.”

® The Contracting Officer’s November 15, 2001 letter concerning NTT 99-42 included
the following: *Even uponful executionof your Program, the probability Hill exissthat dl customers will
not receive every coupon that you might offer during the month since register tape length will depend on
the amount of the shopping trip. The dollars that you indicate retail supermarkets add to the entities
bottom line are the same dollarsthat we now request industry subtract fromthe patron’ sbottomline price.”
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DeCA would be able to audit coupon digtribution to the stores, the likelihood till exists

that a customer will not receive every coupon that is on the back of the register tapes.

NTT 99-42 will not be amended to accommodate PinPoint’ s Program.

Memorandum for CICST from Robert G. Vitikacs, February 25, 2002.

Paintiff dso asked DeCA to direct itsbuyersto “offer each supplier to participate in one or more
of DeCA'’s Licensed Media Programs.” Plaintiff made a script available for this purpose. The script
incdludesthe following: “Did you know the PinPoint Register Program gives the coupons to the patron as
he is leaving the Commissary; thereby, enticing him to return and redeem the coupons?” Mr. Vitikacs
thought that suchan“offering” to a vendor would put defendant’ sbuyersina* precarious positionbecause
it may be construed by the vendor that participating in our Licensed Media Agreementsis arequired part
of doing businesswithDeCA .. ..” He pointed out that thislikely would be a* violation of the Department
of Defense Joint Ethics Regulations and the Ethics Laws of the United States.”

Another request was that DeCA “direct each buyer to provide a brochure with additiond details
to each supplier indicating an interest in the offer to participate in DeCA-Licensed Media Program(s).”
Mr. Vitikacs assessment was, “ duringthefrequent presentations between DeCA and itsvendors, the same
vendor (broker) represents numerous companies and will schedule 30 minute gppointment blocks for the
entireday. Itisfar moreredidic toalow PinPoint to placethar brochuresin the lobby area available for
industry to pick-up.” He noted that PinPoint had been placing their brochures in DeCA’s vendor
presentation lobby since the Program began. Mr. Vitikacs added, “[h]anding out a brochure at each

presentationas Pinpoint requested, would result in the same broker receiving the brochure up to 10 times

aday. Inaddition to being redundant, this would not be well received by vendors and buyers.”



Another of plantiff’ srequestsin February 2002 wasfor DeCA to encourage itsRegiond Directors
to support PinPoint’ s* Shopping Spree” Program.  PinPoint described the programinan attachment to the
letter. Mr. Vitikacs responded, “the shopping spree program appears to have posshilities We would
need more details about the Program, induding the ability of FinPoint to ensure funding to support the
shopping spree program. Regiond Directors can only support the Program (i.e. placing postersof winners
etc.). It would be incumbent upon PinPoint to do the things necessary to ensure its success; induding a
proper sales force not including DeCA regiond personnd.”

Mr. Vitikacs concluded his Memorandum witha recommendeation that the Contracting Officer not
renew the Lease Agreement:

DeCA management and its buyers have continuoudy put forthevery effort possible within

the boundaries of the Defense Joint Ethics Regulation and the Ethics Laws of the United

States to promote the coupon register tape program. The [implication] from RinPoint is

dill the fact that they cannot sdll the programwithout further endorsement fromDeCA and

its buyers and that as the Stuation currently exidts, it is forcing PinPoint to incur costs

outsde of the redm of ther financia cepabilities. Based on these facts, it is the

recommendation of this office not to renew the DeCA/PinPoint coupon register tape

program license agreement.
Memorandum for CICST from Robert G. Vitikacs, February 25, 2002.

The Memorandum included several actions that Mr. Vitikacs said DeCA would be willing to
undertake if the Contracting Officer decided to extend the License Agreement. These included issuing a
new Notice to the Trade announcing the extension “and again reminding vendors of the benefits of this

Program.” 1d. He would issue amemorandum to Regiond Directors highlighting the program by having

them direct cashiers to ddliver register tapes with coupon-side up and mentioning the DeCA coupons. He

10



noted that such information had been forwarded to store managers nearly a year earlier, in May 2001.%°
Id.
The Contracting Officer informed PinPoint on March 16, 2002 that DeCA would not renew the

License Agreement. He stated that the parties had not agreed on their respective rolesand responsibilities:

It is evident that at the core of most of your suggestions is the fundamenta belief by your
company that DeCA’ sbuyersshould “sdl” your programto itsvendorsin the manner you
outlined. Many of these selling tacticsyourecommend to be performed by DeCA buyers
are contrary to the Department of Defense Joint Ethics Regulation and the ethic’ slawsof
the United States by which DeCA is bound.

DeCA has dways regarded this programasa viable tool that is beneficia to our patrons.
However, it is apparent from the ongoing dia ogue between PinPoint and DeCA that we
no longer sharea " meeting of the minds’ inthe definition, extent, and implementationof the
term “promote” as applied by the License Agreement. Without this basic meeting of the
minds we do not beieve it would be mutudly in the best interest to continue with this
Agreement. Based on this, our Agency has made a decision not to renew the existing
Agreement . . ..
Letter from Contracting Officer to Chief Manager of PinPoint, March 16, 2002.
The Contracting Officer repeated DeCA’ sdecision not to renew a month later, and he requested
payment of $24,883.36 inoutstanding fees. PinPoint admits that these amounts were due and owed, but
denies ligbility “as a matter of law.” Haintiff agrees that the amount of unpaid license fees currently

outstanding is $39,231.60.

10 PinPoint’s February 14 |etter asked that DeCA “[d]irect Regional Directorsto instruct all
cashiers to hand cash register receipts to customers with the coupon-side up and say, ‘Here are your
DeCA coupons.””
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Pantiff emphasized in its briefs and arguments that defendant was responsible for “promoting
RinPoint’s Coupon Program.” Paragraph 5 of the License Agreement required DeCA to “assist FinPoint
inthe development and implementationof and effective advertisng salesprogram. . . .” (emphasis added).
Promoting PinPoint’s register tape program was one of eight duties specified in Paragraph 5, which
implicates other types of assistanceas well. Paragraph5 does not limit itsalf to the eementslisted, but they
are the types of assistance that the parties contempl ated.

PinPoint asked DeCA to take various actions to promote the Coupon Program while the License
Agreement was in force. The Government agreed to some efforts, but others violated Department of
Defense Ethics Regulations. See, e.g., DOD 5500.7-R 8§ 3-209 (prohibiting endorsement or preferential
treatment of a non-federa entity or enterprise by Defense Depatment employees directly or by
implication); seeds05 C.F.R. §2635.101(b)(8) (requiring government employees to act impartialy and
not give preferentia trestment to any private organization or individud). A November 2001 letter fromthe
Contracting Officer to FinPoint includes the following:

Our agreement withyour company grantsyoualimited exdusve right to print coupons on

the reverse side of our register tape; however, it does not, and cannot, designate that this

is our preferred method of coupon didribution or marketing tool. . . . DeCA cannot

endorse products or servicess Reguedting industry to fill out a separate

advertisng/marketing form, asyou proposed, could give theimpression that if afirmdoes

not agree to use PinPoint’s product that they will not get the same considerationasafirm

that does.

Letter from Contracting Officer to Chief Manager of PinPoint, November 15, 2001.
DeCA made vendors aware of PinPoint's Coupon Program but it could not encourage them to

prefer PinPoint’s Programover other in-store advertisng initiatives. Plaintiff knew or should have known

of theseredtrictions beforeit 9gned the License Agreement. For example, DeCA madeit clear to PinPoint
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beforethe Agreement that it could not market the CouponProgram. It could not act asa“ sdesforce” due
to ethica and regulatory restraints gpplicable to most government agencies. Defendant’ s efforts to
support PinPoint’'s Program included publicizing inauguration of the Coupon Program; promoting the
Programto vendors attending a meeting of the American L ogistics Association; providing free office space
to AnPoint for nearly a year; placing advertisng maerias in DeCA'’s lobby and in the vendor/buyer
presentation rooms,; informing vendors of opportunities for on-Ste gppointments with FinPoint
representatives, and directing cashiersto present register tapes to commissary patrons with coupons facing
up. Defendant gave plaintiff promotiona schedules and lists of commissaries in the system. It provided
alig of dl buyers and merchandising personnel. It connected DeCA’s website to PinPoint’s with a
hyperlink. It coordinated promotionswith vendor advertising and marketing programs, and it gave PinPoint
aL etter of Authorizationto show Store Directors. Theseinitiativesaccord with Paragraph 5 of the License
Agreement.
A November 2001 letter from the Contracting Officer to PinPoint responded to concerns about
the Government’ s support. The letter includes the following:
DeCA has met and exceeded dl the terms and conditions of the Agreement within the
congraints of Federal statutes and regulations and has worked diligently to confirm our
commitment to the program. 'Y our salesrepresentative, Mr. Vic Erickson, noted inwritten
communication to the [Marketing Business Unit] buyers in September 2000, that
November 2000 coupon sales looked gresat, thanks to the help of the buyers. This
confirms that our buyers have promoted the programwithinther regulatory limitsfromthe

inception of the program. Some additiona examples of our support are listed as an
attachment.
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Letter from the Contracting Officer to PinPoint’s Chief Manager, November 15, 2001. The Attachment
referred to inthe letter shows broad support for plantiff’ sProgram. See Defendant’ s Appendix, p. 1159.
The Contracting Officer’s November 15 |etter added the following comment:
As a reault of our Agency’s solicitation for new advertigng inititives in 1999, your
company’ sprogramwas sel ected based onitsability to provide patrons withan additiona
savingstool aswell asacos savingsto DeCA for register tape. We fdt strongly upon
execution of our agreement that this was a viable advertisng/marketing tool and continue
to embrace that same opinion. DeCA will continue to support this program within the
boundaries of our agreement and lega authority.
Id. The Record supports this statement of defendant’s posture regarding the Coupon Program.*?
FinPoint wrote the Contracting Officer afew days later to express concern that defendant had not
used its best effortsto assst PinPoint’s Program.  Plaintiff’s November 21 letter complained that DeCA
was “asking [vendors] for promotiona dollars. . . to beappliedtothe price” That is, we assume, asking
vendorsto reduce the price as muchas possible. If so, thiswould be consstent with themission and policy
that DeCA had expressed before and after the parties agreed onthe licensng program. Thelaw statesthat

DeCA’smissonisto*[p]rovide an efficent and effective worl dwide system of commissariesfor theresde

of groceries and household supplies at the lowest practical price....” 32 C.F.R. 8§ 383a.3 (emphasis

11 These and similar comments made by or on behdf of DeCA are found throughout the
Record. They show that defendant was making every effort to meet itsobligations within the parameters
of permissble commercid activities by government agencies. Thisis not arecord that shows government
employees being inexplicably uncooperative or combative. They were willing to consider appropriate
suggestions. Mr. Vitikacs gave thoughtful consderation to the * Shopping Spree Program” suggested by
PinPoint. He recommended terminating the License Agreement, yet he outlined steps that DeCA was
willing to teke if the Contracting Officer decided otherwise.
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added). Paintiff acknowledged in the same November 21 |etter that “600 to 700 products [were] being
couponed in the stores each month,” apparently without directions from DeCA buyers to vendors.

The purpose of the November 21 |etter that contained many of PinPoint’ scomplaintsand concerns
apparently was to put defendant onnoticethat DeCA had falled to meet its best efforts obligation. It had
another purpose--to assure DeCA that plaintiff was happy about ther relationship: “Weat PinPoint think
thisisagreat program for DeCA and want the contract extended.” The letter that accused defendant of
faling to use best efforts dso asked the Contracting Officer for a two-year extension of the License
Agreement.

C.

Pantiff contends that defendant’s marketing strategy undermined the Coupon Program. DeCA
used a “High-Low” drategy during a part of the license period then adopted an Every Day Low Price
drategy. High-Low pricing is a process by which a vendor accumulates promotiond trade alowances
while sdling at a higher price over aperiod, thensdlsitsproduct at avery low pricefor a short time. Every
Day Low Priceor EDLP is adrategy by which the vendor spreads its promotional trade alowances over
along period and sdlls a a consgtently lower price. If a store employs an EDLP strategy, the result can
be that less money is available for promotions such asadvertisng. If defendant negotiated with a vendor
usng an EDLP drategy to obtain overal low prices, plaintiff clams that this would reduce the funds
avallable for an advertisng program like FinPoint’s. The use of EDL P Srategies and the use of coupons
have an “inverse rlaionship,” according to plaintiff, but it concedes that EDLP Strategies and coupon

programs are not mutudly exclusve. Some vendors invest in both.
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Fantiff has not argued that defendant had an obligation to implement marketing Strategies that
would promote PinPoint’s coupons. We assume therefore that the parties understood defendant’ s best
efforts obligation to apply within marketing strategies that DeCA established from timeto time. One of
defendant’ s proposed findings was that PinPoint’s Coupon Program “was intended to augment DeCA’s
pre-existing objectives, not to subgtitute those objectives with new ones.” Paintiff found the word
“objectives’ to be ambiguous and considered the point to be“irrdevant.” Pantiff did not have substantive
commentsinresponseto the finding. Defendant had no obligation to adopt marketing strategiesthat would
help promote PinPoint’ s Program.

The commissaries were using a High-Low pricing strategy when DeCA executed the License
Agreement. Defendant moved to the EDL P Strategy later. Both strategies are consstent withthe DeCA’s
mission to sell goods to its patrons at the lowest practical price. See 32 C.F.R. § 383a.3 (requiring
commissaries to sal “ groceries and household supplies a the lowest practicd price. . . while maintaining
high standards of qudlity, fadlities products and service’). PinPoint had no idea before entering the
License Agreement what strategies DeCA was using or contemplating.

D.
The Defense Commissary Agency promised PinPoint only that it would useitsbest effortsto assist

plantiff in presenting its Program.’?> The Agency did not guarantee that its best efforts would result in a

12 “IDeCA] shdl useits best efforts to assist PinPoint in the development and
implementation of an effective advertisng salesprogram . . . .” License Agreement, Paragraph 5.
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successful coupon program. In fact, the Government disclaimed such responsbility. An April 2000
Addendum to the License Agreement contains the following disclaimer:
AinPoint understands that entering into this License Agreement with DeCA isabusness
venture, and, as such, assumes any risk involved therein. DeCA cannot guarantee the
success of this program and shdl not be held responsgible inthe event PinPoint isunable to
generate auUffident interest from manufacturersivendors in the program to generate
expected revenue.
License Agreement, Paragraph5 (Addendum). The parties agreed to this Addendum seven months after
having gned the origind License Agreement. During that time, plaintiff had the opportunity to know
exactly how legd or regulatory redrictions might affect defendant’s best efforts obligations. By this
Addendum, PinPoint specifically assumed the risk that its business venture would not be successful.
E

The best efforts standard, “whether it isexpressed in terms of good faith or best efforts, cannot be

defined interms of afixed formula; it varieswiththe facts and the fidd of law involved.” Triple-A Baseball

Club Assocs. v. Northeastern Baseball, Inc., 832 F.2d 214, 225 (1<t Cir. 1987). We found it helpful in
aoplying the best efforts standard to consider the cases in which courts found a breach of best efforts
obligations. For example, a contractor breached its best efforts obligation when it ceased performance.

United Roasters, Inc. v. Colgate-Pdmalive Co., 649 F.2d 985, 990 (4th Cir. 1981) A party faledtouse

itsbest effortswhenit engaged in acts of misfeasance and nonfeasance. Bloor v. Fagtaff Brewing Corp.,

601 F.2d 609, 614 (2d Cir. 1979). One court found no breach of a best efforts obligation where a

contractor encountered difficult problems carrying out the terms of a contract. Western Geophysicd Co.

v. Bolt Assocs,, 584 F.2d 1164, 1171-72 (2d Cir. 1978). Thus, “problems’ meeting one's obligations

under a best efforts contract may excuse performance. 1d.; see dso Generd Dynamics Corp. v. United
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States, 229 Ct. Cl. 399,481 (1982) (“If, despiteitsbest efforts, the contractor cannot meet the contractual
requirements, the [other party] has obtained precisaly what it bargained for, namdy, the contractor’ s best
efforts”).

None of those gtuations occurred here. DeCA did not refuse to perform according to the
contract. It did not engage in acts of misfeasance or nonfeasance. Defendant had no problems meeting
its obligations. PinPoint concedes that defendant attempted to promote the Coupon Program, but argues
that such effortswere not particularly effective. Defendant made“some effort” to assst but not necessarily
its best efforts, plaintiff asserts.

In fact, DeCA did meet itsbest efforts obligations as the License Agreement uses the term, and it
made those effortsingood fath. The Second Circuit cited adefinitionof best effortsas“active exploitation

ingood fath. . ..” Western Geophysical, 584 F.2d at 1170-71. See aso Triple-A Baseball, 832 F.2d

at 225 (“Wehave beenunable to find any case in which acourt found . . . that a party acted in good faith
but did not use itsbest efforts.”). Government employeesare presumed to have acted in good faith. See,

eg., Alaska Airlines, Inc. v. United States, 8 F.3d 791, 795 (Fed. Cir. 1993) (“[T]hereisapresumption

that public officers performther dutiescorrectly, fairly, in good faith, and in accordance with the law and
governing regulations. . . .”) (citations omitted).
F.
The finding that defendant used its best efforts to assst PinPoint isfully supported by the Record.
The fact that defendant accomplished efforts exemplified by the lig in Paragraph 5 of the License
Agreement issuffidient to resolve thiscase. DeCA cooperated with plaintiff to the extent permitted by law

and regulation. It did nothing to hinder plantiff’ s fulfillment of its duties under the Agreement. It acted in
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good faith throughout performance of the Agreement. This means that defendant did not breach the
contract as plantiff dleged and that plaintiff has no defense to DeCA’s counterclaim for fees due and
outstanding. Defendant’ s actions or inactions were not the cause of plaintiff’ sfailure to make a success of

the Coupon Program.

[11. PLAINTIFF'SPERFORMANCE

Haintiff embarked upon alicensng arrangement withthe Agency that manages 281 commissaries
throughout the world. It had no experience with government contracting. 1t had no idea what marketing
or pricing strategies the Agency was usng or contemplating. It had no understanding of the Agency’s
busness. It had not researched government statutes or regulations that might apply to the Agency’s
activities

The Record does not show that PinPoint attempted to survey the need for a register tape coupon
program in commissaries. It did not consder the potentiad demand for its enterprise or the likelihood of
success.’* Contract Disputes Act cases charge bidders with information that they would have obtained

from agtevigt. See, eq., Ambrose-Augusterfer Corp. v. United States, 394 F.2d 536, 546 (Ct. Cl.

1968) (dtating that a contractor cannot claim aloss resulting fromneglecting to examine the Site); and S.S.

Mullen, Inc. v. United States, 389 F.2d 390, 393 (Ct. Cl. 1968) (holding that a contractor is bound by

13 We are aware of Mr. Thompson's commentsin aletter to DeCA in October 2001.
Mr. Thompsonisasenior partner of PinPoint. He statesthat he has been in the coupon businessfor over
twenty yearsand that he “ did anin-depth andysis of DeCA’ s couponing program.” 1t does not appear that
he did the analysis before entering the Agreement, however, or that any of his experience involved
government programs. Plaintiff did not raise Mr. Thompson's qudifications despite the company’s
experience being an issue in the case.
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what it would have discovered if it had conducted an adequate investigation). Plaintiff could have made
the equivdent of a dte vist by making inquiries concerning the operation of commissaries and the
regulations that govern them. It could have conducted market surveys. Plaintiff had never operated a
COoupOoN program a a commissary.

FinPoint could have conddered the commissaries pricing srategies. It knew nothing of
defendant’ s pricing Strategieswhenit submitted the couponproposal, but perceived only that commissaries
were sdlingmerchandiseat generaly lower prices. It could have researched ethica restrictions and other
regulations that limited the Agency’ srole in promoting the Coupon Program. DeCA put PinPoint onnotice
that such redrictions gpplied. Plantiff thought thisfact “irrdevant.” RAnPoint did not consult outside
counsel before 9gning the Licensing Agreement but a principd in the business who had no understanding
of Government procurement law. Plantiff condgders this fact “immaterid.” PinPoint did not prepare a
forma writtenbusinessplan. Plaintiff ssemsto arguethat defendant had an obligation to discloseits current
and future pricing strategies. It suggests that DeCA'’s failure to do so may be evidence of defendant’s
breach.*

The RinPoint principd, Mr. Pettit, served as plaintiff’slegal counsd for the Licensaing Agreement.
Hewas not familiar with DeCA’s pricing strategy whenhe submitted PinPoint’ scoupon proposal. Hedid

not research regulations that could affect the breadth of DeCA'’ sbest efforts to assist PinPoint’s Coupon

14 Defendant proposed the following finding: “Prior to execution of the PinPoint License
Agreement, FinPoint was unaware of any EDLP pricing strategies used or contemplated by DeCA.”
Fantiff agreed with this, but questioned its “materidity . . . because DeCA’s falure to disclose the
existence of, and future plans for, EDLP pricing strategies, ipso facto, provesthat DeCA faled to useits
best efforts to promote the Program.”
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Program. Defendant asserted that Mr. Pettit * possessed no understanding asto Government procurement
processes and was unaware of the existence of Government contracts as afield of law at the time PinPoint
entered into the PinPoint License Agreement.” Plaintiff agreed with this statement but did not believe it to
be materid. The satement ismaterid because it shows PinPoint’ s casud and uninformed approach to this
Program. Plantiff infact suggeststhat defendant had an obligation to explain to FinPoint some information
that its counsdl did not think was important enough to investigate.

Mr. Pettit’' sdeposition showsthat he did not know how DeCA buyers normally promoted DeCA
programs. Hedid not know how or whether DeCA buyers could encourage manufacturersto use various
licensed advertising media. He thought that buyers would encourage manufacturers “to use whatever
promotiond dollarsthey had to get into [the PinPoint] program.” In fact, he did not know how DeCA did
busness. Plaintiff objects that defendant took these assertions out of context.

Wereviewed Mr. Pettit’ sdeposition. The comments attributed to him fairly represent thewitness
tesimony. They are not mideading and defendant did not take themout of context. Defendant’s counsel
asked Mr. Pettit if he had any understanding as to other licensed media programs that DeCA had at the
time. Hegated, “1 didn’t know what they weredoing.” Asked if that wereaconcernto him, heanswered:
“No. | wasnot -- Vic Erickson wasthe point person that liaised with the agency. | don’t know what else
was going on. He was dedling with that.”

Mr. Pettit recalled that DeCA could not direct manufacturersto sign up for the Coupon Program.
He made this observation, however: “[T]hey technicaly can’'t do it but they, like any other business
enterprise, have to work withvendors and have certain things that they can do and would want to promote

and not promote.” He added, “[t]hey may not technicdly do it, but they can use means of mord suasion
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otherwise” Thisiswrong. See, eq., DOD 5500.7-R § 3-209 (“Endorsement of a non-federa entity,
event, product, service, or enterprise, may be neither stated nor implied by DoD or DoD employeesin
thar officid capacities, and titles . . . may not be used to suggest official endorsement or preferential
treatment of any non-Federa entity . . . .”) (emphasis added).

The Government isnot “like any other business enterprise.” Thisbdief caused many of FinPoint’s
problems in managing the Coupon Program and understanding the License Agreement. It isabasic
misunderstanding that recurs throughout the Record. Mr. Pettit’'s apparent attitude toward ethical
redrictions that apply to government employees seems cavdier. Such an impresson might be attributed
to the limitations of transcribed testimony. It may reflect the fact that the witness' experience was limited
to the private sector.™®

One of plaintiff’s principas wrote a letter to the Generd in charge of DeCA. Hestated, “[ijnour
contract DeCA committed to use the best efforts of DeCA buyers and merchandisersto ‘promote’ this
Programand ‘ promotion’ must necessarily entall endorsement. When PinPoint signed the DeCA contract,
we understood ‘promote’ to mean ‘endorsement’ of the Program.” PinPoint then cites Webster's
Dictionary as support for its understanding of the word’s meaning. If FinPoint’s attorney had referred to
DOD 5500.7-R 8 3-209 instead, he would have found that no one at DeCA could endorse plantiff's

Program in such circumstances, even by implication.

15 PinPoint’ s description to DeCA of its coupon proposal as a “turn-key merchandising system”
suggested a degree of sophistication and competence that the Program apparently did not possess
when gpplied to a government enterprise such as this one.
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We have discussed the November 2001 letter from PinPoint that contains a request for an
extensonof thelicense. It showsthat plantiff did not understand the Agreement fromthe beginning. The
letter states, “throughout our company’s dealings with DeCA there has seemed to be considerable
confuson surrounding the meaning of ‘promote’” Hantiff dgned a license agreement without
understanding one of its centrd terms. Plaintiff dso complainsin the November 21 |etter thet,

FinPoint brought thisissue to the fore on many occasions during negotiations and inwriting

to DeCA over the ensuing months since the inception of the Program.  “Promote” by

DeCA buyers was understood [by PinPoint] as buyers mentioning, encouraging and

referring vendors to PinPoint for register tape advertisng during negotiations onbuys. In

order to show “best efforts. . . to promote,” DeCA vendors mug recognize that DeCA

buyers*promote” the Program within the context of the natura “ give-and-take” that exists

between buyer and sdler.
L etter fromPinPoint to the Contracting Officer, November 21, 2001. Thisstatement containsimplications
amilar to those of plaintiff’s attorney, who speculated that perhaps the Government “technicaly can't do
it but they, like any other business enterprise . . . have certain thingsthat they cando .. . .. Theymay not
technicaly do it, but they can use means of mora suason otherwise”  PinPoint assumed that its
experience in marketing and couponing would transfer easily to the government sector. They did not

understand that the rough-and-tumble business of merchandising in the private sector, including as the

Record shows, abit of arm-twigting at times, would not be permitted in the government arena.

IV. DEFENDANT'SCOUNTERCLAIM
The Contracting Officer informed PinPoint on March 16, 2002 that DeCA would not renew the
License Agreement. He explained that the parties had not agreed on their respective roles and

responsbilities. The Contracting Officer repeated DeCA'’ sdecision not to renew on April 9 and requested
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payment of $24,883.36 in fees owed and outstanding. PinPoint admits that these amounts were due and
owed, and concedes that the amount that it has not paid DeCA is now $39,231.60. Its
defenses to this debt apparently depend on afinding that the Government breached its contract.

PinPoint did not show that defendant breached the License Agreement or that it did not use best
effortsto asss plaintiff as required by the Agreement. 1t did not show that defendant failed to cooperate
or that it interfered with plaintiff’s performance under the contract. The amount due defendant on its

counterclaim is not disputed, SO we may enter judgment on that claim.

CONCLUSION
Defendant met its obligations under the License Agreement; it used itsbest effortsto assist plantiff.
Had it not beenable to meet dl the contractua requirements despite itsbest efforts, plantiff dill would have

obtained what it bargained for--DeCA’s best efforts. See General Dynamics, 229 Ct. Cl. at 481. Here,

however, AinPoint bargained for defendant’ sbest efforts to assist and defendant met its obligations of best
efforts and good fath in every respect. Defendant used its best efforts “to assst PinPoint in the
development and implementation of an effective advertising sdlesprogram.. . . .”

Any limitations on defendant’s performance under the License Agreement were the result of
regulatory restrictions, some of which plaintiff knew before it made the Agreement. After seven months
of performance under the Agreement, plaintiff acknowledged that it was assuming the risk that the venture
would fal. Pantiff could have terminated the Agreement anytime that it fet unable to attract enough

vendors to make the Program profitable.
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Defendant’ smotionfor summary judgment iSGRANTED. Faintiff’ smotionfor summeary judgment
is DENIED. The Clerk of Court will enter judgment for defendant on its counterclaim in the amount of

$39, 231.60 plus interest at the statutory rate. No costs.

Robert H. Hodges, Jr.
Judge
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